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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 

MAC CASE NO. 314(I) / 2011 
 
 

1. Sri. Ajit Basumatary, 
S/O – Late Kalaram Basumatary, 
R/O – Vill :- Tubukijhar, 
PO – Goroimari, P.S. Tezpur.  
Dist – Sonitpu, Assam,                       ………………Claimant. 

 

-Versus- 

 

1. Sri. Dulal Borah, ( Owner ), 
S/O – Sri Ramesh Borah, 
Vill – Ghiladhari,  
PS – Sootea 
District – Sonitpur Assam. 

 
2.  Sri. Dulal Borah, ( Driver), 

S/O – Sri Ramesh Borah, 
Vill – Ghiladhari,  
PS – Sootea 
District – Sonitpur Assam. 

 
 
 
3.  Branch Manager. 

Oriental Insurance  Co Ltd. 
Tezpur Branch, PO & PS Tezpur. 
Dist – Sonitpur, Assam. 

 
 
4.  Branch Manager, 
 The National Insurance Co. Ltd. 
 Tezpur Branch, P.O. & P.S. Tezpur. 
 Dist. Sonitpur , Assam. .............................Opp. parties.  
 

ADVOCATE WHO APPEARS 
 
For the claimant    :- Mr. Bijoy Basumatary, Advocate.  
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For the O.P. No. 1 and 2  :- Mr. D. Das, Advocate.  
For the O.P.No. 3   :- Mr. A. Choudhury, Advocate. 
For the O.P. 4     :- Mr. Munin Baruah, Advocate.  
 
Date of Argument    :- 22.03.2016 
Date of Judgment   :- 19.04.2016. 
 
 

 

JUDGMENT 

 

This is a petition filed u/s 166 of MV Act. 

Brief facts of the case is that – 

           On 06.08.2011 at about 9-30 P.M. the claimant was proceeding from 

Tezpur towards his home at Tubukijhar by his motor cycle bearing registration No. AS-

12/H-2429 , in the meanwhile  when the claimant reached Bajargaon Tiniali on the NH-52 

one TATA Mobile bearing registration No. AS-12E/5245 which was coming from Balipara 

direction and the same was driven by its driver in a very rash and negligent manner hit 

the Motor cycle of the claimant from the front side, as a result of which the claimant 

sustained severe injury in his body and resulted in broken of nasal bone and left knee. 

Thereafter the claimant was immediately shifted to the Kanaklata Civil Hospital, Tezpur 

for medical treatment. But the Medical Officer of the Kanaklata Civil Hospital, Tezpur 

referred  the claimant to GMCH for treatment.  Hence, the claimant filed this case for 

compensation of Rs. 1,70,000/- .  

 All the O.P. contested the case by filing their respective WS. The WS filed 

by O.P. 1 and 2 Shri Dulal Borah who is the owner cum driver of the offending vehicle.  

 The WS filed by O.P. 1 and 2 contesting and controverting all the 

averment made in the claim petition inter-alia stating that the claim is not maintainable, 

there is no cause of action, the claim is barred by limitation, the claim petition is bad for 

want of proper and valid notice, the claim petition is bad for mis-joinder of necessary 

parties. The claimant has claimed an amount which is imaginary and totally unreasonable 

.  

 The O.P. No. 1 and 2 further stated that  they cannot be held liable to 

pay the compensation since on the day of accident the vehicle No. AS-12E/5245 ( TATA 

Mobile ) was valid registered in the name of O.P. No. 1  and the vehicle was insured with 
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the Oriental Insurance Co. Ltd. vide policy No. 431800/31/2012/01/00000558 which was 

valid w.e.f. 29.04.2011 to 28.4.2011. 

  Under such circumstance praying for dismissed the claim 

petition.  

  The WS filed by the O.P. No. 3 i.e. Oriental Insurance Co. Ltd.  

contesting and controverting all the averment made in the claim petition . The answering 

O.P. further submitted that the claim is not maintainable in the present form and 

manner, the claim petition is  barred by estoppels and acquiescence . The O.P. 1 and 2 

the owner cum driver respectively of the vehicle bearing registration No. AS-12E/5245 

does not appear then it will be assumed that there were collusion  between the claimant 

and the owner of the said vehicle  and if so the answering opposite reserves the right 

and craves leave before the Ld. Tribunal to take all defence provided U/S- 170 of 

M.V.Act. The answering O.P. further submitted that  the claimant is not entitle to get any 

compensation in absence of the strictest proof of the following documents; 

A. Accident information report and charge sheet. 

B. Injury report. 

C. Registration certificate , fitness certificate of the alleged offending vehicle.  

D. Valid and effective driving licence of driver. 

E. Effective policy of Insurance on the date of accident.  

  Under such circumstance praying for dismissed the claim 
 petition.  

 The WS filed by O.P. No. 4 i.e. National Insurance Co. Ltd.  

contesting and controverting all the averment made in the claim petition 

inter-alia stating that the claim is not maintainable in the present form, 

there is no cause of action, the claim is bad for non joinder of the 

necessary parties, the claim  is  barred by estoppels and acquiescence. 

The answering O.P. further submitted that  even if the alleged vehicle 

being No. AS-12E/2429 ( Motor cycle )  in the alleged accident which was 

duly insurance with the valid insurance policy without production showing 

ownership  of valid permit , D/L of the driver plying the vehicle  at the 

time of alleged accident, registration certificate , Fitness certificate etc. 
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Even if the driver was plying the vehicle No. AS-12E/2429 ( Motor cycle ) 

at the material time of the alleged accident he was not duly authorized to 

ply such vehicle and in absence of proof thereof by the claimant the claim 

against  the O.P. was failed.  

 Under such circumstance the answering O.P. praying for 

dismissed the claim petition.   

  Upon hearing of parties and pleadings following  issues were 

framed  as follows; 

    Issues : 

1. Whether the alleged accident took place due to rash and negligent 

driving  by the driver of the vehicle No. AS-12-E/5245 ( Truck )  or 

the driver of the vehicle No. AS-12/H-2429 ( Motor cycle ) or 

whether both  the drivers are equally responsible for the accident? 

 

2. Whether the claimant is/are entitled to any compensation and if 

yes, what will be the quantum of compensation and by which of 

the respondents this amount shall be paid ? 

To substantiate  the case the claimant has examined himself as a 

witness.  

  On the other hand, O.P. did not adduce any evidence but duly  

cross-examined the claimant witness.  

  I have also heard argument put forwarded by the Ld. Counsel for 

both parties.  

  Ld. Counsel for claimant submitted that due  to rash and 

negligent driving of the driver of the offending vehicle  i.e. TATA Mobile 

Mini Truck) bearing registration No. AS-12E/5245 the accident took place. 

Since  the aforesaid vehicle was insured with Oriental Insurance Co. Ltd. . 

Though the offending vehicle knocked down the claimant’s bike coming 

from the front side but it was never been head on collusion . As such, 

obviously the Oriental Insurance Co. Ltd. is liable to compensate the 

compensation.  
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  On the other hand, Ld. Counsel for O.P. 4 submitted that the 

case was filed not against the vehicle which was insured with National 

Insurance Co. Ltd. but the case was filed against the Oriental Insurance 

Co. Ltd., there was no evidence of  head on  collusion. So, even if, 

awarded the compensation, the Oriental Insurance Co. Ltd.  liable to pay.  

  To arrive at the judicial decision let me the evidence on 

record. .  

  Decision and reasons thereof:- 

Issue No. 1  

  CW-1 Shri Ajit Basumatary stated that on or about 9-30 P.M. of 

6.8.2011 while he was proceeding with his motor cycle bearing registration No. 

AS-12-H/2429 towards Balipara reached near the Barjhar, one TATA Mobile 

bearing registration No. AS-12E/5245 coming from opposite direction driven by 

its driver in very rash and negligent  manner hit his motor cycle from front side 

whereby he sustained multiple  grievous injury which resulted in fracture  of his 

nasal bone, left knee and also damaged the motor cycle . He had been 

immediately  shifted to Kanaklata Civil Hospital and thereafter he has been 

treated for several days at BJH, Mission Chariali, Tezpur. After the accident and 

ejahar was filed before the Salanibari P.S. which was registered as Tezpur P.S. 

Case No. 848/2011 the offending vehicle was duly insured with the Oriental 

Insurance Co. Ltd.  at the time of accident. He was a cultivator whereby he 

earned Rs. 10,000/- per month . After the said accident  due to grievous injury 

he could not able to do work as earlier. Hence, he suffered a lot economically . 

As such, praying for  compensation of Rs. 1,70,000/- . 

  In cross-examination made by O.P. 4 National Insurance Co. Ltd. 

the claimant admitted that due to fault of TATA Mobile the accident took place 

and as such  insurance of TATA Mobile  is liable to pay compensation.  

  Though he has been exposed to long cross-examination but the 

evidence as to at the relevant time due to rash and negligent driving of the driver 

of the offending vehicle i.e. TATA Mobile  the accident took place and he 

sustained severe grievous injury has remained unchallenged.  



 
 

Page 6 of 8 
 

  To substantiate the case the claimant has exhibited some 

documents vide Ext. 01 to Ext. 27 . None of the O.P. has cross-examined the 

claimant witnesses upon the aforesaid exhibit .  

  In view of  the evidence and materials available in the record I 

have come to conclusion that due to rash and negligent driving of the driver of 

the offending vehicle bearing registration No. AS-12E/5245 ( Tata Mobile ) the 

accident took place. Though O.P. No. 4 raised a point that the accident took 

place due to rash and negligent driving of the driver of the both the vehicles but 

the said O.P. failed to produce any such documents that due to rash and 

negligent driving of the driver of the offending vehicle  of the both parties the 

said accident took place . Accordingly, the issue NO. 1 is decided that the 

accident took place due to rash and negligent driving of the driver of the 

offending vehicle No. AS-12E/5245 ( Tata Mobile )  which was insured with 

Oriental Insurance Co. Ltd. . 

Issue No. 2  

   It has already decided that due to rash and negligent driving of 

the driver of the offending vehicle No. AS-12E 5245 ( Tata Mobile ) the accident 

took place and the said vehicle was duly insured with Oriental  Insurance Co. 

Ltd.. So, whatever compensation is awarded that has to be indemnified by the 

Oriental Insurance Co. Ltd. .  

 

  Now, addressing to the question as  to pay compensation  to 

claimant, according to petition  he incurred an expenditure of RS. 30,000/- for 

treatment , doctor fees, medicines, transportation and lodging . For pain and 

agony he claim Rs. 1,000,00/-  and the loss of future earning Rs. 30,000/- . 

  Now the point to be decided whether  due to accident the 

claimant become physically disable to earn anything as earlier as claim by the 

claimant. In fact the claimant has failed to produce any such documents which 

shows that after the accident he become physically disable to earn anything. Ext. 

2 is discharged certificate shows that he has been admitted at Kanaklata Civil 

Hospital on 6.8.2011  and discharged on the same day. Ext. 23 is CT scan report 

which shows that “ CT features are within normal limit. Ext. 27 shows that he has 

been admitted at BJH on 7.8.2001 . It shows that he has been hospitalized for 6 

days only. Ext. 27 also shows that he was diagnosis for soft tissue injury and 
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fracture of nasal bone or RTA. So, from the documents available in the record we 

can presume that the claim petition filed by claimant is to be considered for 

compensation of grievous injury not for any permanent disablement .   

  Accordingly, the guideline provided by the Hon’ble Supreme Court 

in Raj Kumar -Vs- Ajay Kumar decided on 10-10-2011 vide Manu / SC / 1018 / 

2010, the general principle for computation of compensation of injury case can 

be adopted here as follows :- 

  According to  claim petition due to injury sustained by the 

claimant he has incurred a loss of income future earning of RS. 30,000/- but the 

claimant has failed to adduce any documentary evidence. From the documents 

exhibited by the claimant we can come to conclusion that he has been taken for 

at least one month and may be his income is loss for only that period. Though 

the claimant stated that he has earning Rs. 10,000/- by doing  cultivation  but 

claimant has failed to show any documentary evidence.  Whatever, it may be 

.there is no evidence adduced by O.P. that prior to accident he was physically 

disable to earn anything. In presence of such evidence we can  presume  that 

the claimant at least earn RS. 4,000/- per month. So, loss of income can be 

assessed only Rs. 4,000/- .  

  Though the claimant stated in claim petition that he has incurred 

an expenditure of Rs. 30,000/- for his treatment but in fact the claimant has 

produced  some documents i.e. the cash memos etc. only amounting Rs.24,426/- 

. Ext. 6,7,8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,23 are photostate copy of 

original which were exhibited earlier.   

  Considering the gravity of  injury sustained by the claimant we can 

presume that he has been accompanied by an attendance during treatment 

which is costing about Rs. 3,000/-  and another cost of transportation amount of 

RS. 5,000/- can be awarded .  

  So, total pecuniary damage comes to RS. 24,426/- + Rs. 3,000/+ 

Rs. 4,000/-+ Rs.5,000/-  = RS. 36,426/-  

  In regard to non pecuniary damage it has already stated that due 

to injury  sustained in the accident , the claimant has suffered definitely  pain 

and suffering. So, in considering the injury sustained by claimant in the accident 

an amount of Rs. 15,000/- is awarded for pain and suffering and another amount 

of Rs. 10,000/-  is awarded for a loss of amenities . So, total compensation i.e. 
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pecuniary damage and non pecuniary damage comes to Rs. 36,426/- + Rs. 

25,000/- = Rs.  61,426/- (Rupees sixty one thousand four hundred twenty six) 

only.   

 

    O R D E R 

 

   In the result, the claim petition is allowed, awarding Rs.  

61,426/- (Rupees sixty one thousand four hundred twenty six)  only with interest 

thereon @ 6 % per annum from the date of filing  of the petition   i.e. on 

19.11.2011 till full and final realisation. The O.P. No. 3. Oriental Insurance 

Company Ltd. , Tezpur Branch  is directed to make payment of the aforesaid 

amount within a period of 30 days from the date of receipt of the order  by way 

of account payee cheque  in the name of claimant. Failing which, the O.P. No. 3 

Oriental Insurance  Company Ltd. , Tezpur Branch  shall be liable to pay future 

interest at the same rate from the date of filing of the petition  i.e  19.11.2011till 

full and final realisation.   

 

  Given under my hand and seal on this 19th day of April, 2016. 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 

 

 

 

 

 

 


